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14.1 Introduction 


This chapter outlines standards and statutes governing psychiatric reports for the federal 
courts. Federal courts adjudicate disputes arising under the United States constitution, fed- 
eral statutes and regulations, and the federal common law at three different levels: (1) fed- 
eral district courts for each state or federal territory, grouped under twelve sets of appellate 
courts called circuits; (2) circuit courts providing appellate review of district court decisions; 
and (3) the US Supreme Court providing appellate review of circuit court decisions. The US 
Supreme Court also has limited “original jurisdiction,” for example, in cases brought by one 
state against another. There is a right to appeal any final decision rendered by the district 
court to the circuit court. Appellate cases heard by the Supreme Court are discretionary. If 
four justices agree to hear the case the Court issues a “writ of certiorari; beginning a process 
of written and oral argument. 

Federal law is contained in federal statutes and rules (Federal Rules of Criminal 
Procedure; Federal Tort Claims Act; The American with Disabilities Act; The Civil Rights 
Act; The Federal Rules of Civil Procedure; The Social Security Act; United States Criminal 
Code) and evolves through judicial decisions. An ongoing process exists in which federal 
district court judges interpret the law and those interpretations are then reviewed by the 
respective circuit court. Ifa circuit court rules on the issue, all district courts in that circuit 
must abide by that ruling; however, no district court ruling is binding on the other district 
courts in that circuit or any other. There is no guarantee that different district courts will 
interpret the same issue in the same manner, and there is also no guarantee that different 
circuits will rule similarly in similar cases. It is possible at any one time to have differences 
in application and interpretation across districts and between circuits pending further and 
final review at the Supreme Court, whose decisions are binding in all courts. When conduct- 
ing forensic evaluations for federal courts, the evaluator must seek clarification not only on 
the applicable statutes and standards, but also on the case precedents applicable to the issue 
at hand in the specific jurisdiction. 

Most commonly evaluations will be requested by the attorneys involved in the federal 
case. All federal cases, both civil and criminal, are prosecuted by the Department of Justice 
through United States Attorneys. Federal criminal cases are defended by federal public 
defenders or private attorneys who may be privately retained or publicly appointed in indi- 
gent cases. The district judge may also elect to request an evaluation directly. 
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Psychiatrists may be tasked with reviewing individuals or systems and these reviews 
and the subsequent reports that are generated can involve criminal or civil issues. Criminal 
issues can arise at the pre-trial, pre-sentencing, or post-conviction phase. Civil issues can 
arise within the criminal area, such as commitment of criminal defendants, but they more 
commonly arise in response to alleged violations of an individual's constitutional rights. This 
chapter will briefly review the types of forensic evaluations and forensic expert testimony in 
the federal system, and the critical components of federal forensic reports, emphasizing how 
mental health professionals can assist the federal courts in dealing with psychiatric forensic 
issues. 


14.2 Testimony 


The evaluator must be accepted as an expert by the federal court prior to delivering expert 
testimony. The determination as to whether an evaluator will be qualified as an expert and 
allowed to testify is ultimately a determination by the judge. If there is a challenge to the 
credentials of the expert, a voir dire hearing on this issue takes place outside of the presence 
of the jury. Review of a recognized expert’s credentials and experience is generally placed 
before the jury on direct examination of the expert and is subject to cross-examination by 
opposing counsel. 

Admissibility of expert testimony in federal cases is governed by the Federal Rules of 
Evidence 702-706. Rule 701 addresses opinion testimony by lay witnesses (Fed. R. Evid. 
701). It is possible that a psychiatrist may be asked to testify as a lay witness. In that situation 
testimony is limited to opinions or inferences which are based on the witness’s perceptions 
(rather than being based on specialized knowledge) and are helpful in the determination of a 
fact at issue. Rule 702 addresses testimony by expert witnesses (Fed. R. Evid. 702). A witness, 
qualified as an expert based on knowledge, skill, experience, training, or education may offer 
an opinion if “scientific, technical, or other specialized knowledge will assist the trier of fact 
to understand the evidence” and if “the opinion is based on sufficient facts” and is the “prod- 
uct of reliable principles or methods applied to the facts.” 

Rule 703 clarifies that the facts upon which the expert bases their opinion may become 
known to the expert before or during the hearing, and need not be admissible in evidence 
in order for the expert’s opinion to be admitted (Fed. R. Evid. 703). Rule 704 permits the 
expert to offer an opinion on an ultimate issue except in regard to rendering an opinion on 
insanity at the time of the offense (Fed. R. Evid. 704). Rule 705 states that the expert can give 
an opinion without first testifying to the underlying facts, but can be required to disclose 
the underlying facts on cross-examination (Fed. R. Evid. 705). Rule 706 discusses the ability 
of the court to appoint experts, either with the agreement of the parties involved or simply 
through its own selection provided the expert agrees to serve as an expert (Fed. R. Evid. 
706). Experts’ findings are usually submitted in writing but may be required to be stated at 
deposition or through court testimony subject to cross-examination. 

The application of these rules is guided by a series of Supreme Court decisions beginning 
with Daubert v. Merrill Dow Pharmaceuticals (1993). Daubert provides guidelines for judges 
to consider in determining whether to admit expert testimony. These include whether a the- 
ory has been tested, subjected to peer review, or published in a scientific journal; the rate of 
error of the technique; and general acceptance of the scientific community. Later, General 
Electric v. Joiner (1997) established that an abuse of discretion standard of review was appro- 
priate for appellate review of a trial judge’s decision on admissibility. This means that only in 
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rare cases would the district court judge’s opinion be overturned. Kumho Tire v. Carmichael 
(1999) clarified that Daubert governs all expert testimony (scientists and non-scientists) 

A number of authors have explored the potential implications of these decisions on 
expert testimony (Grove & Barden 1999; Gutheil & Stein 2000; Youngstrom & Busch 2000). 
Scholars generally conclude that one cannot apply the Daubert standard to mental health 
assessment as a broad category; rather, different diagnoses (e.g., schizophrenia versus dis- 
sociative disorder) and different assessment techniques (e.g., objective versus projective per- 
sonality tests) may have varying degrees of scientific consensus and empirical foundation. 
In practice, however, admissibility of evidence on psychiatric issues is infrequently chal- 
lenged, unless the material presented is novel or peripheral to mainstream understanding of 
diagnosis, prognosis, or treatment intervention (Roberts 1996; Gutheil & Sutherland 1999; 
Slobogin 1999; Slobogin et al. 2001). Interesting examples of admissibility debates have cen- 
tered on testimony about syndromes that do not neatly fit into accepted diagnostic categor- 
ies (Biggers 2005; Dahir et al. 2005; Amato & Packer 2006). More commonly, debate on an 
issue is addressed through cross-examination, the introduction of additional experts, and 
judicial instruction. 

Not every evaluation results in the completion of a written report. The preparation of 
a report is at the discretion of the retaining attorney. All court-ordered evaluations, how- 
ever, do require that a written report be prepared, and distributed pursuant to the court’s 
instructions. Testimony is not required in every case in which a report is completed. The 
judge may find the content of the report sufficient to assist in determination of the issue 
at hand. If testimony is required, the expert is usually contacted by the person who has 
retained them to complete the evaluation. In court-ordered evaluations, the expert is usually 
contacted by the side supported by the expert opinion. Occasionally, at a later stage of the 
process, an expert may be contacted by the other side, if information from the initial report 
is viewed as potentially useful regarding an issue that is being addressed. The expert can 
request that a subpoena be issued by the court requiring their testimony if this is not auto- 
matically issued. This may facilitate payment and also avoids the appearance of the expert 
being overly invested in the outcome of the case. 

Although Rule 706 states that experts are entitled to reasonable compensation for their 
time (Fed. R. Evid. 706), the definition of reasonable can vary. At the outset, the expert should 
clarify the source of payment and determine whether usual fees can be paid by the court. In 
court-ordered evaluations of indigent defendants, there may be a set maximum compensa- 
tion unless payment in excess is certified by the court because the services are of an unusual 
character or duration, and the amount of the excess payment is approved by the chief judge 
(United States Code). Other special fee situations can exist, such as the Ninth Circuit's policy 
in capital cases that limits the hourly fee that can be paid to an expert (Judicial Council of the 
Ninth Circuit Amended CJA Capital Habeas Costs Policy 2008). More commonly an expert 
is asked to estimate the cost of the evaluation and a set amount of funding is pre-approved. 
The expert is asked to complete an agreement for services and advised that any costs above 
those approved must be requested before expended. Travel funds for hotel and meals are 
covered at the federal per diem rates available at www.gsa.gov. 


14.3 Evaluations in federal criminal cases 


A variety of criminal evaluations can be conducted under federal law and are outlined in detail 
in 18 USC $§ 4241-4248. Crucial to writing reports on criminal issues is an understanding 
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of 18 USC § 4247, which defines terms and discusses psychiatric or psychological examina- 

tions and reports. 18 USC § 4247 defines broad categories of what should be included in any 

report. Each report must include: 

1. the person's history and present symptoms; 

2. a description of the psychiatric, psychological, and medical tests that were employed 
and their results; 

3. the examiner's findings; and 

4. the examiner's opinions as to diagnosis, prognosis, and the specific issue addressed by 
the section of the statute under which the evaluation was ordered. 


The law dictates that the examiner, who may be a psychiatrist or psychologist, must be 
licensed or certified and designated by the court, and identifies the time frames permitted 
for the initial evaluation. License or certification may be by any state or recognized jurisdic- 
tion. In cases that involve re-evaluation or evaluation by multiple interviewers, the court may 
identify different time frames for submission of reports. The reports prepared are filed with 
the court with copies provided to the counsel for the person examined and to the Assistant 
United States Attorney handling the case. 


14.3.1 Competence to stand trial 


Initial competency to stand trial evaluations are ordered under 18 USC § 4241. As defined 
in the statute, the issue to be addressed is whether the person is suffering from “a mental dis- 
ease or defect rendering him mentally incompetent to the extent that he is unable to under- 
stand the nature and consequences of the proceedings against him or to assist properly in 
his defense.” Interpretation continues to be guided by Dusky v. US (1960), which established 
the core issues to be whether the defendant has “sufficient present ability to consult with his 
attorney with a reasonable degree of rational understanding and whether he has a rational 
as well as factual understanding of the proceedings against him.” Recent decisions continued 
to define and refine the level of competence needed to enter a plea or represent oneself. For 
example, Indiana v. Edwards (2008) moved beyond Godinez v. Moran (1993) in differentiat- 
ing between the level of competence to stand trial and that required to represent oneself. 

By statute, 30 days are allowed for the initial competency evaluation with a 15-day 
extension permitted (and routinely requested) pursuant to approval of a request made to 
the court. Evaluations by additional evaluators often occur consecutively, delaying the time 
period before a competency hearing is scheduled and the expert is potentially called to test- 
ify. If the court finds by a preponderance of the evidence that the defendant is not compe- 
tent to stand trial, the defendant is committed to the custody of the Attorney General (the 
Federal Bureau of Prisons) pursuant to 18 USC § 4241(d) for a period of up to 4 months, 
“to determine whether there is a substantial probability that in the foreseeable future he will 
attain the capacity to permit the proceedings to go forward.” From a practical standpoint this 
means that the defendant is committed to a federal prison psychiatric facility. 

Reports must then be submitted every 6 months, or sooner if the competence appears 
to have been restored. These address whether competence has been restored and, if not, 
whether it can be restored in the future. If competence has not been restored, commitment 
may be extended for as long as the court finds a “substantial probability that within such 
additional period of time the defendant will attain the capacity to permit the proceedings to 
go forward” (18 USC). If the examiner determines that the defendant’s competence cannot 
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be restored, the examiner must evaluate whether the defendant’s release would create a “sub- 
stantial risk of bodily injury to another or serious damage to the property of another” (18 
USC). 

An opinion that the defendant’s release would pose a danger then requires a report pur- 
suant to 18 USC § 4246. The report is submitted to the clerk of the court for the district in 
which the defendant is confined, along with a certificate prepared by the director of the 
facility in which the defendant is housed, with a copy of the packet sent to the court of ori- 
ginal jurisdiction. A hearing to determine commitment is then held and the examiner may 
be subpoenaed to testify. The examiner and the facility in which the defendant is held are 
required to determine whether a suitable state placement is available for the defendant (as an 
alternative to commitment to the Bureau of Prisons), and this information, including details 
of any efforts to establish such a placement, should be included in the report. 

Defendants may remain committed under 18 USC § 4241(d) for extended periods of 
time, especially if they are charged with serious crimes, or if treatment is contested. States 
are unlikely to assume custody of an inmate who is still facing federal charges. 

Experts are frequently asked to address the issue of medicating a defendant for the pur- 
pose of competence restoration. Sell v. US (2003) outlines four issues to be addressed prior 
to authorization for involuntary treatment: (1) the court must find that important govern- 
ment interests are at stake (this is directed at review of the seriousness of the crime); (2) the 
court must conclude that involuntary medication will significantly further those state inter- 
ests; (3) the court must conclude that involuntary medication is necessary to further those 
interests and any alternative, less intrusive treatments are unlikely to achieve substantially 
the same results; and (4) the court must conclude that administration of the drugs is med- 
ically appropriate. Any report addressing the need for competence restoration should focus 
on the last three issues (Heilbrun & Kramer 2005; Mitrevski & Chamberlain 2006; Paul & 
Noffsinger 2008). Rendering an opinion on whether the government interests are sufficient 
to outweigh the individual’s protected interests in refusing medication is beyond the expert- 
ise of a psychiatrist. 

The question of competence to proceed in the legal process is not restricted to the pre- 
trial stage. It can be raised by any party at any point in the process, including during the trial, 
at the pre-sentencing stage, or even post sentencing. Death penalty cases can present the 
psychiatric expert with the question of competence to be executed. The American Medical 
Association’s Council on Ethical and Judicial Affairs (CEJA) has issued an opinion (CEJA 
Opinion 2.06) regarding capital punishment which provides guidance to clinicians in this 
area (AMA 1993). The opinion states that testifying (1) in competence to stand trial hear- 
ings, (2) to medical aspects of aggravating or mitigating circumstances during the penalty 
phase of a capital case, and (3) to medical diagnoses as they relate to the legal assessment of 
competence for execution do not constitute physician participation in execution. 

The Supreme Court in Ford v. Wainwright (1986) found that the Eighth Amendment 
prohibited executing the insane, and clarified that defendants in death penalty cases must 
be able to understand the sentence that is being imposed and the reason it is being imposed. 
This was further reviewed in Panetti v. Quarterman (2007) where the Court held that a 
defendant with a long history of mental illness, who understood the nature of his crime and 
knew that the state’s stated reason for his execution was because of the murders he had com- 
mitted, could not be executed because his delusional belief that the state actually intended to 
execute him in order to carry out a satanic conspiracy against him precluded him having a 
rational understanding of the reason for his execution. This raised the importance of at least 
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considering a broader interpretation of the meaning of understanding. The above referenced 
CEJA Opinion cautions that physicians should not determine legal competence to be exe- 
cuted, stating that a “ physician’s medical opinion should be merely one aspect of the infor- 
mation taken into account by a legal decision maker such as a judge or hearing officer.” 

Psychiatrists can also be asked to address an individual's competency to give up their 
appeals in the post-sentencing phase of a death penalty case. Here the question involves the 
individual's competency to waive their rights, and should focus on whether the waiver of 
rights is knowing, competent, and voluntary (Carvalho 2006; Shapiro 2008). 


14.3.2. Insanity 


Federal insanity evaluations are ordered pursuant to 18 USC § 4242, which asks whether the 
person was insane at the time of the offense charged (Federal Rules of Criminal Procedure). 
The standard is defined in 18 USC § 17 as “an affirmative defense to prosecution under any 
Federal Statute that, at the time of the commission of the offense, the defendant, as a result 
of severe mental disease or defect, was unable to appreciate the nature and quality or the 
wrongfulness of his acts.” Mental disease or defect does not otherwise constitute a defense. 
The defendant has a right to competent, independent psychiatric assistance in insanity cases 
(Ake v. Oklahoma, 1985). The court routinely commits the person to the custody of the 
Attorney General for a period of up to 45 days for the evaluation. A 30-day extension can be 
requested. Of note, the current concept of insanity has been shaped by federal legislation. 
The Insanity Defense Reform Act of 1984, passed by Congress and signed into law in the 
wake of the Hinckley attempt to assassinate President Ronald Reagan, narrowed the defense. 
Specifically, this law shifted the burden of proof on the defendant to establish the insanity 
defense by clear and convincing evidence, limited the scope of expert psychiatric testimony 
on ultimate legal issues, and modified the insanity standard to require that the defendant 
suffer from a severe mental disease or defect. 

In the report, the examiner can opine as to the ultimate issue, but as noted in Rule 704 
(Fed. R. Evid. 704), cannot testify to this opinion in a jury trial. This can present a challenge 
for the expert as there is no consistency in how testimony is elicited and how near to outlin- 
ing the ultimate opinion the examiner can go (Buchanan, 2006). The expert should ask the 
court for direction if they feel that their response may cross the boundary as outlined in Rule 
704 (Fed. R. Evid. 704). 

If the defendant is found to be not guilty only by reason of insanity, they are commit- 
ted to a suitable facility (one that is able to provide care or treatment given the nature of 
the offense and the characteristics of the defendant; i.e., a federal prison medical center) 
as defined by 18 USC § 4247, for a period of 45 days (with a possible 30-day extension) to 
undergo yet another evaluation. The issue to be addressed is whether the person is suffering 
from a mental disease or defect as a result of which their release would create a substantial 
risk of bodily injury to another person or serious damage to the property of another. 

Because the statute requires the examiner and the facility where the individual is housed 
to try to place them in a suitable state facility or in a conditional release program, evalua- 
tors should assess the individual for reasonable release conditions. These evaluations are, 
in essence, comprehensive risk assessments, the details of which should be outlined in the 
evaluation report. If, after a hearing, the court determines that the person's release would 
cause a danger, then they are committed to the custody of the Attorney General and detained 
in a Federal Bureau of Prisons psychiatric hospital facility until such time as they are no 
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longer mentally ill or dangerous. The issue of suitability for release with or without condi- 
tions must be revisited at least annually in the form of a written report. 


14.3.3 Pre-sentencing evaluations 


Pre-sentencing evaluations focused on psychiatric issues can be conducted pursuant to 18 
USC § 4244. Within 10 days of a finding of guilt but before sentencing, the court may order 
an evaluation to determine whether the person is suffering from a mental disease or defect 
as a result of which care or treatment at a suitable facility is required. The examination 
can also be ordered under 18 USC § 3552, as part of a pre-sentence investigation, with 
the evaluator being asked to make recommendations as to how the mental condition of the 
defendant should affect the sentence (focusing on issues outlined in 18 USC § 3553). The 
time allowed for a 4244 evaluation is 30 days with a 15-day extension. The time allowed for 
a 3552 evaluation is 60 days with a possible 60-day extension. Under 4244 if the examiner 
concludes that the defendant is in need of care or treatment at a suitable facility, the court 
may hospitalize the defendant under the care of the Attorney General in lieu of sentencing 
at that time. When the examiner determines that the defendant has recovered from mental 
illness and is thus no longer in need of custody for care or treatment, a report is filed, along 
with a certificate from the director of the facility, and the defendant can then move to final 
sentencing. 

Diminished responsibility defenses at sentencing, under federal law, are only allowed for 
non-violent crimes (Parry & Drogin 2007). The concept of diminished responsibility is con- 
sidered after an individual is convicted but before he is sentenced. Under Federal Sentencing 
Guidelines, which are no longer considered mandatory (United States v. Booker, 2005), pun- 
ishment may be reduced due to mental disability. There have been some differences among 
circuits as to which crimes should be considered non-violent and thus eligible for a down- 
ward departure of sentencing. Appellate courts have also overturned cases in which men- 
tal impairments have been used to reduce sentences and affirmed them when they have 
enhanced punishment (ABA 2009). 


14.4 Involuntary commitment of incarcerated individuals 


18 USC § 4245 allows for hospitalization of an imprisoned person suffering from mental 
disease or defect, thus serving as the involuntary commitment statute for federally incarcer- 
ated individuals. In contrast to typical state commitment laws that focus on danger to self 
or others, federal commitment specifically addresses only a need for treatment or the risk of 
serious harm to others or to the property of others (18 USC). The question to be addressed, 
as in 18 USC § 4244, is whether the person is suffering from a mental disease or defect as a 
result of which he is in need of care or treatment at a suitable facility. The time frame for this 
evaluation is 30 days with a possible 15-day extension. 

18 USC § 4246 provides for hospitalization of a person due for release but suffering from 
mental disease or defect. The question here, as in 18 USC § 4243, is whether the person is 
suffering from a mental disease or defect as a result of which their release would create a sub- 
stantial risk of bodily injury to another person or serious damage to the property of another. 
The time frame for this evaluation is 45 days with a 30-day extension. 

18 USC $4248, which came into existence with the passage of the Adam Walsh Act in 
2006, provides for civil commitment of a sexually dangerous person. A psychiatric or psy- 
chological report on this issue addresses whether the person is a sexually dangerous person 
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(18 USC). Supreme Court cases (Kansas v. Hendricks, 1997; Seling v. Young, 2001; Kansas v. 
Crane, 2002) have described this as including uncontrollable behavior and the presence of 
a mental abnormality. The time frame for this evaluation is 45 days with the possibility of 
a 30-day extension. If the court finds by clear and convincing evidence that the person is a 
sexually dangerous person, the individual can be committed to the custody of the Attorney 
General until such time as they are no longer dangerous or a state assumes responsibility for 
care, custody, and treatment. (US v. Comstock, 2010; US v. Tom, 2009). 

18 USC §§ 4243, 4246, and 4248 allow for conditional releases to be established that allow 
individuals who have been hospitalized through commitment into the federal system and 
for whom plans have been established to manage their risk, to leave the prison system but 
remain under federal supervision. The evaluator may be asked to determine whether a con- 
ditional release would be appropriate, and if so what the conditions should be. Subsequently, 
if conditions are violated, the examiner may again be asked to opine, in a report, on current 
dangerousness and need for revocation of or modifications to the release plan (Caffrey 2005; 
Morris 1997). 

Commitment pursuant to any of these sections does not, in itself, authorize involuntary 
treatment with psychotropic medication. This may require an internal administrative review 
(Washington v. Harper) for convicted individuals or formal court review in pretrial cases. 
Neither of these precludes treatment in emergency situations. As noted, the law is evolving 
in regard to involuntary treatment for the purposes of restoration of competency to stand 
trial (Sell v. US, 2003) and courts are grappling with how to apply the Sell guidelines to indi- 
vidual cases. 

For convicted inmates, the courts have recognized the internal administrative procedure 
developed within the Federal Bureau of Prisons as outlined in 28 CFR 549.43 Involuntary 
psychiatric treatment and medication. This involves review of the issue by a hearing offi- 
cer (a psychiatrist not involved in the treatment); assignment of a staff representative to 
assist the inmate in contesting the proposed treatment; notice of the hearing; testimony by 
the treating clinician as to the rationale for treatment, proposed treatment plan, and antici- 
pated response; and review of any additional testimony or witnesses identified or offered 
by the inmate. The hearing officer renders an opinion as to whether treatment is necessary. 
The inmate can appeal the decision to the institution mental health division administrator. 
The hearing officer then assures that periodic ongoing reviews of any involuntary treatment 
being rendered occur. 

There is a provision to allow for the videotaping of any federal evaluation process (18 
USC). This has been handled in various ways in various jurisdictions. Videotaping each 
individual interview is not the usual practice; more commonly, a single comprehensive 
interview focusing on the questions of the evaluation is videotaped during the latter part of 
the evaluation period and that videotape is provided at the time that the report is submit- 
ted. If videotaping is requested, the evaluator should determine what is reasonable with- 
out unduly interfering with the evaluation process, seek any needed clarification with the 
court if this is not viewed as acceptable to the parties involved, and ascertain any special 
requirements as to format. The courts recognize that videotaping can potentially intrude 
on the process of a forensic evaluation, yet under certain circumstances (e.g., when hypno- 
sis is used) videotaping may be strongly recommended or even required (AAPL Task Force 
1999). 
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The court may choose to conduct certain hearings via video conferencing. This occurs 
most often in regard to commitment proceedings pursuant to 18 USC $§ 4245 and 4246, 
but can be utilized in other types of hearings if authorized by the court. This too can present 
unique challenges to the expert, such as the video conferencing setup placing the clinician at 
a different site than the attorney who is eliciting their testimony on the issue, and technical 
limitations that prevent attending to all the parties equally. These hearings can also, however, 
save considerable time for the expert and expense to the court, and avoid the security con- 
cerns of transporting and housing seriously mentally ill inmates for the time period neces- 
sary for more traditional courtroom proceedings. 

Initial federal evaluations pursuant to 18 USC $§ 4241-4248 are usually conducted 
within the Federal Bureau of Prisons (BOP; 2004). The BOP develops regulations which are 
eventually codified in the Code of Federal Regulations. These outline procedures for imple- 
menting 18 USC §§ 4241-4247. Review of applicable regulations provides additional detail 
for the evaluator conducting evaluations under these statutes. The BOP operates several 
federal medical centers with psychiatric units that conduct evaluations, and has identified 
mental health evaluators at other facilities who are available to complete certain types of 
evaluations. If a psychiatric evaluation is ordered by the court, the option exists to send the 
individual for an inpatient evaluation at one of the federal medical centers. 

Women facing federal charges undergo evaluations at the Federal Medical Center in 
Carswell, Texas. Male offenders may be sent to any of the other Federal Medical Centers 
(Butner, NC; Springfield, MO; Rochester, MN; or Devens, MA) for evaluations. If the nature 
of the evaluator (psychiatrist or psychologist) is not specified, the case may be referred to 
a non-medical center institution for evaluation. The decisions as to where inmates will be 
sent for the various types of evaluations are handled through the Central Office of the BOP. 
Which institutions are conducting which types of evaluations can change over time, but can 
be determined by contacting the Designations Office or reviewing the BOP website at www. 
bop.gov. 

Additional evaluations, by experts outside of the BOP, can be requested under any of 
the statutes described above, and are routinely authorized. These may take place in federal 
prisons or in a jail or detention facility. It is useful for the external evaluator, when evaluat- 
ing someone in federal custody, to be aware of the types of records that are routinely estab- 
lished within the BOP, and to request them by name or type. A general request for medical 
records will not routinely provide all available or useful data. The evaluator should spe- 
cifically request the medical record, Medication Administration Records, the Central File, 
the psychology file (PDS), any personal notes by evaluators or therapists, seclusion obser- 
vation records, and logbook entries from any area in which the person has been housed. 
Movement, housing and commissary purchase records, as well as records of visitors and 
recordings of non-attorney phone conversations are also available, and can be extremely 
helpful in the evaluation process. 

The US Marshall Service, Federal Bureau of Information, the US Secret Service, and 
Federal Probation Services all are potential sources of collateral information in federal 
cases. Written documents are routinely established during investigation and monitoring, 
and should be requested. Direct interview of agents or officers can provide clarification of 
information and can be a crucial source of behavioral observation to assist the evaluator in 
completing a comprehensive report. 
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14.5 Forensic evaluations in federal civil cases 


The doctrine of sovereign immunity limits the ability to file suit against both federal and state 
government. There are exceptions, the most common of which are waivers of this immun- 
ity (e.g., through laws passed by federal or state governments allowing tort or contract suits 
against the government) (Federal Tort Claims Act) and abrogation of state immunity by 
exercise of federal powers under Article 5 of the Fourteenth Amendment. The Fourteenth 
Amendment created new constitutional rights including citizenship, voting rights, equal 
protection, and due process. Article 5 gives Congress the power to enforce the provisions 
of this amendment; thus Congress can authorize citizens to sue states in federal courts for 
deprivation of the rights created by the Fourteenth Amendment. In general, immunity is cir- 
cumvented by bringing suit against individuals in their official government capacity (Bivens 
v. Six Unknown Named Agents, 1971). Even though the government itself is immune, gov- 
ernment officials acting illegally or unlawfully, outside of their scope of employment, and 
in violation of the Constitution, are stripped of their position’s power of protection, and are 
eligible to be sued as individuals. 

Civil suits can be filed by institutionalized persons, including prisoners, regarding their 
conditions of confinement, care or treatment, if there is reason to believe that such conditions, 
care or treatment have fallen below a level defined by statute or the Constitution. Although 
there are many avenues under which these complaints can be addressed (Emergency Medical 
Treatment Act), one of the more common ways is to pursue action under the Civil Rights Act. 
42 USC § 1983 provides that any person who, under color of any statute, deprives another 
of any rights secured by the Constitution and federal statutes, shall be liable to the person 
injured. The Supreme Court, in Estelle v. Gamble (1976) and again with Farmer v. Brennan 
(1994), viewed deliberate indifference to serious medical needs as cruel and unusual pun- 
ishment, setting the standard to establish liability for medical maltreatment or negligence of 
convicted persons. Bell v. Wolfish (1979) did the same for pretrial inmates but utilized a due 
process argument. Individuals are expected to utilize reasonable professional judgment in 
the care and treatment of institutionalized persons. It is difficult to establish liability under 
this standard unless there is gross neglect or substantial departure from accepted standards 
or practice as was held by the court in Youngberg v. Romeo (1982). 

Invitation to clinicians to be involved in a review may be initiated by the Department of 
Justice Civil Rights Division, after they have identified an institution or system that is sus- 
pect for falling below constitutional standards. These reviews involve intensive and exten- 
sive review of records, site visits to institutions, and direct interviewing of inmates and staff 
(Metzner 2002a, 2002b). The reports that are generated do not initially go directly to the 
court. They are used as resource and supporting documents in the process of federal review 
of state services. They are aimed not only at identifying weaknesses and deficiencies, but 
at describing the functional aspects of the operation. Suggestions for change, restructur- 
ing, and service enhancement or modification are included. The goal in these cases is cor- 
rection of problems and improvement of conditions and care. The evaluator may be asked 
to commit to periodic reviews and submission of updated reports over a period of several 
years. Specifically the evaluator may be asked to identify when sufficient improvement/ 
change has occurred to reasonably conclude that the problem does not need continued fed- 
eral oversight. 

The Prison Litigation Reform Act (1995) was implemented to restrict the number of 
frivolous lawsuits filed by inmates. It requires exhaustion of administrative remedies before 
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a lawsuit can be filed, implements a number of provisions to penalize inmates who make 
inappropriate use of the system, and gives the court more discretion to dismiss suits (Belbot 
2004). It also prohibits inmates from filing mental health claims unless physical injury has 
occurred and been documented by a medical provider. The psychiatrist’s role, however, is 
limited to addressing the mental health claim. 

The inmate can also petition the federal court for a writ of habeas corpus, in accordance 
with 28 USC § 2241, the granting of which is discretionary. Psychiatric experts are often 
retained to evaluate whether there are mental health issues that were not adequately explored 
at the time of the original trial. Reports here are provided directly to retained defense coun- 
sel and the report itself or its content may then be assimilated into a habeas petition. The 
Antiterrorism and Death Penalty Act of 1996 has impacted the ability of inmates to have 
habeas corpus review in the federal courts. The major impacts are outlined in Title 1 of the 
Act and include: a bar on federal habeas reconsideration of legal and factual issues ruled 
upon by state courts in most instances; creation of a general 1-year statute of limitations 
within which habeas petitions must be filed after the completion of direct appeal; creation of 
a 6-month statute of limitation in death penalty cases; encouragement for states to appoint 
counsel for indigent state death row inmates during state habeas or unitary appellate pro- 
ceedings; and a requirement of appellate court approval for repetitious habeas petitions (PL 
104-132, 110 Stat.1214). 

The Federal Rules of Civil Procedure generally require that all experts must prepare 
written reports that form the basis for their opinions. Reports must set forth the expert’s 
qualifications, including publications, opinions, the facts and data relied on, and the reasons 
for conclusions. If the expert is qualified as such by the judge, the report is admitted into 
evidence and the expert is subject to direct and cross-examination. The civil party retaining 
the expert must produce, in discovery, all reports prepared by its experts. The trial judge has 
considerable discretion to apply these rules. 

Rule 26 (Federal Rules of Civil Procedure) also requires that the identity of any experts 
that may be used at trial be disclosed along with the written report, prepared and signed by 
the expert. This disclosure must occur at the time directed by the court. The report for a trial 
expert must also contain a complete statement of all opinions the witness will express and 
the basis and reasons for them; the data or other information considered by the witness in 
forming them; any exhibits that will be used to summarize or support them; the witness's 
qualifications, including a list of all publications authored in the previous 10 years; a state- 
ment of compensation to be paid for the study and testimony in the case; and a list of all 
other cases in which the witness testified as an expert at trial or by deposition during the 
previous 4 years. 


14.6 Producing the report and clarifying your opinion 


Federal guidelines do not dictate the format of the psychiatric report. The evaluator can 
request that the court order that the parties involved promptly provide requested collateral 
information. Although many types of federal evaluations have a time frame for completion 
outlined in statute, there is some flexibility in interpreting when the evaluation period actu- 
ally begins. With notification to the court, most judges will approve that the evaluation pro- 
cess start at the time the defendant is made available to the evaluator. The goal of the report 
is clarity and completeness for the audience. Although federal rules allow for them, deposi- 
tions in criminal cases are not the norm. Federal Rules of Civil Procedure 74 and 76 provide 
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general guidance. The court does maintain the authority to order that a deposition be taken 
without the consent of all parties. The court may also order that the deposition transcript 
serve as the expert witness report. 


14.7 Conclusion 


Although writing reports for the federal courts involves familiarity with many of the details, 
rules, and regulations outlined above, the process, regardless of whether the issue is crim- 
inal or civil, involves attention to the core issues outlined throughout this text. Conducting 
evaluations in federal cases, however, can also lead experts into areas where specialized 
knowledge is needed outside the realm of that usually encountered in other evaluation set- 
tings or even in the general practice of psychiatry. There are certain types of crimes, individ- 
uals, and settings that come under federal jurisdiction that bring with them unique cultural, 
international, or agency-related issues, and the onus is on experts to familiarize themselves 
sufficiently with such issues to be able to apply their psychiatric expertise accurately and 
appropriately. 

Federal evaluations may focus on terrorists, spies, hijackers, presidential threateners, 
kidnappers, drug traffickers, sex offenders, tax evaders, or counterfeiters, or on crimes of 
the airways, seas, borders, internet, or reservations. Evaluations of individuals involved in 
any of these unique criminal areas present opportunities for psychiatrists to explore issues 
of national and international concern. Likewise, addressing issues such as what are the min- 
imal constitutional standards or rights to evaluation or care in institutions, or how compe- 
tent is competent enough to proceed through the criminal justice system, can ultimately 
assist in enhancing psychiatric services and shaping the law and public policies affecting the 


mentally ill. 
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